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TAX NOTES 
FEDERAL INCOME TAX INFORMATION—1959 EDITION 


@ The Office of the Judge Advocate General has re- 
cently published a pamphlet entitled, Federal Income 
Tax Information, 1959 Edition which has been made 
available to all commands throughout the Navy. One 
of the purposes of this pamphlet is to extend the Navy- 
wide personal legal assistance program to the income 
tax problems of naval personnel. Commands should 
give this pamphlet widest publicity and urge their per- 
sonnel in need of legal advice, with regard to tax or 
any other matters, to seek the legal assistance of the 
Navy lawyer. 


PHYSICAL DISABILITY RETIRED PAY—-EXCLUSION FROM GROSS 
INCOME FOR FEDERAL INCOME TAX PURPOSES—RETIREMENT AGE 


@ Physical disability retired pay is considered, for 
federal income tax purposes, as part of “a wage con- 
tinuation plan” until such time as a serviceman reaches 
“the retirement age.” 

Under a new Internal Ruling 59-26 (26 CFR 1.105-4) 
the term “retirement age” for personnel retired for a 
physical disability incurred in active service has been 
determined to be as follows: 


Navy, Including Marine Corps 
Enlisted: 30 years service regardless of age (10 USC 
6326). 


Warrant Officers, Male: 30 years service (10 USC 
1305) or age 62 with 20 years service whichever is 
earlier (10 USC 1263). 


Warrant Officers, Female: 30 years service (10 USC 
JAG JOURNAL 


1805) or age 55 with 20 years service whichever is 
earlier (sec. 1255). 


Commissioned Officers, Male: 40 years service (10 
USC 6321) or age 62 whichever is earlier. Except 


that for Naval officers below the rank of Fleet Ad- > 


miral who are retired for physical disability after 
the first day of the month following the month in which 
they have reached age 62, the age factor is 64 (10 
USC 6390). 


Commissioned Officers, Nurses: 20 years service or 
age 50, whichever is later, for below Lieutenant 
Commander at time of retirement for disability (10 
USC 6396(b) as amended by Public Law 85-155, 71 
Stat. 384, 385). 


Commissioned Officers, Others, Female: 30 years serv- 
ice or age 55, whichever is earlier, for Commanders 
and above (Lieutenant Commanders and above for 
Nurses) at time of retirement for disability (10 USC 
6398) ; age 50 for below Commander (10 USC 6399). 


MILITARY PERSONNEL DIVISION 


The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued before 15 January 1959. 


CDR Richard Bacharach, USN, from ComNavaActs, Port 
Lyautey to Treatment, CO U.S. Naval Hospital, 
Bethesda, Md., then to JAG, Navy Dept. 

LT Henry R. Blackham, II, USNR from Fleet Training 
Center, San Diego, Calif. to CO Naval Security Sta- 
tion, Washington, D.C. 

(Continued on page 10) 
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A PATHWAY FOR TRIAL 


BY COURT-MARTIAL 


BY ZEIGEL W. NEFF* 


Src ENACTMENT OF the Uniform Code 
of Military Justice, thousands of cases have 
been passed upon by boards of review. In 1957 
alone—exclusive of the Coast Guard—some 
12,393 cases were heard by approximately 16 
service boards of review. The offenses ranged 
all the way from serious felonies such as mur- 
der, rape, and aggravated assault, to the 
strictly military offenses of unauthorized ab- 
sence and disobedience of orders. Sentences 
adjudged covered the spectrum from death to 
short periods of confinement. This represents 
one of the largest criminal dockets in the world. 
There exists little necessity to add that all 
involved in military law are intimately con- 
cerned with a man’s most priceless heritage— 
his life and liberty. 

Many cases have been reversed or otherwise 
modified by the boards of review. To those in 
the field who try the cases, it must occasionally 
appear as though the law as handed down from 
the various boards is somewhat lacking in 
clarity and cohesion. The guide lines at times 
appear rather obscure, difficult to locate and 
define. This is especially true on the part of 
those engaged in special courts-martial, where 
the accused is oftimes represented by non- 
lawyers. The purpose of this article is to lay 
down definite areas of review which are care- 
fully scrutinized by the boards. Cases and 
precedents are cited which, it is hoped, will 





*Zeigel W. Neff has been a civilian member of Navy Board of 
Review Number One in the Office of the Judge Advocate Gen- 
eral since 1957. He received his B.A. in 1939 from Southwest Mis- 
souri State; his LLB in 1948 from the University of Missouri; and 


~ his LLM in 1958 from the Georgetown University. He is a member 
~ of the Bar of the State of Missouri and the U.S. Court of Military 


Appeals. He is presently a Commander in the U.S. Naval Ready 
Reserves having served on active duty for many years in the U.S. 
Navy. During World War II, as a designated naval aviator, he was 
attached to various carrier based fighter squadrons and flew many 
combat missions. He later served as a Law Specialist during the 
Korean hostilities. Among his many combat awards he has received 
the Navy Cross. In addition to his many judicial responsibilities 
which result from his being a Member of a Board of Review, Com- 
mander Neff is an active member of Naval Reserve Law Company 
5-11. 
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guide counsel around some of the pitfalls en- 
countered in military trials. 

All records which come before the boards are 
examined to determine: 

(1) Whether the trial court had jurisdiction; 

(2) Whether the membership of the court martial 
was legally constituted; 

(3) Whether the Charge and Specification con- 

stitute an offense under military law; 

(4) Whether there is sufficient evidence of record 
to support the findings as a matter of law, and 
whether the weight of the evidence and the credibility 
of the witnesses is such that each member of the 
Board of Review is convinced of the accused’s guilt 
beyond a reasonable doubt; 

(5) Whether error was committed at any stage of 
the proceedings before, during and after trial; if 
so, was the error prejudicial to the accused; 

(6) And finally, what is an appropriate sentence 
in the light of all the circumstances of the case. 


JURISDICTION 


THE FIRST POINT of inquiry must of neces- 
sity be that of jurisdiction, for unless the court 
martial had jurisdiction over the accused and 
the subject matter of the offense, the proceed- 
ings area nullity. Jurisdiction is the authority 
conferred upon a court to act upon a given set 
of facts referred to it for decision and to pro- 
nounce a judgment upon the facts in accordance 
with the applicable law. Stated differently, it 
is the inherent capacity to take cognizance of a 
cause, try it, and pass judgment thereon pur- 
suant to the law and the facts... For example, 
a serious jurisdictional problem now confront- 
ing the military is the extent of military juris- 
diction over certain classes of civilians. The 
recent Supreme Court holdings in the Reid v. 
Covert and Kinsella v. Krueger cases have 
raised substantial doubts in this area.? It is 
now rather questionable whether any civilians, 
other than those who actually accompany the 





1. Blacks Law Dictionary, Third Edition, pp. 1038-39. 
2. Reid v. Covert, 354, US 1, Kinsella v. Krueger, 354 US 1. See 
Whitney, The Court-Martial of Civilians, JAG J., Nov 58, p. 15, 
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military overseas, are subject to military juris- 
diction. Doubt is reflected, therefore, on some 
of the decisions of the Court of Military Appeals 
which have previously treated with the subject.* 

Strict compliance with the Articles of the 
Code in a courts-martial trial is required. How- 
ever, not every violation of the Code is juris- 
dictional * For instance, a faulty pretrial in- 
vestigation is not; nor is the unexplained ab- 
sence of a member of the court.' Also command 
control does not go to jurisdiction; although it 
will invalidate the proceedings. Likewise re- 
fusal of a reasonable request for a continuance— 
even though the denial may be prejudicial—is 
not jurisdictional. Moreover, according to the 
Court of Military Appeals, denial of the effective 
assistance of counsel does not necessarily affect 
jurisdiction.” A query here, though, appears to 
be in order. The federal rule is contrary and 
Article 67 is mandatorily written. However, 
be that as it may, denial of the effective assist- 
ance of counsel is a deprivation of military due 
process and prejudicial. Finally, if jurisdiction 
is in fact lacking, it cannot be waived, since the 
trial is a nullity. In other words, a person not 
subject to military law cannot consent to be 
tried by Court Martial for an offense under the 
Uniform Code, except if the court is sitting as 
a Military Commission under the rules of war. 


MEMBERSHIP 


THE NEXT POINT of inquiry to which a mem- 
ber of a board must address his attention is to 
the membership of the court martial. A court 
must be lawfully appointed, and the members 
must strictly comply with the law as announced 
in the Code and explained in the Manual for 
Courts-Martial, 1951. A court sits as an im- 
partial arbiter to protect the innocent as well 
as to convict the guilty. The members must at 
all costs avoid the appearances of partiality or 
bias toward one side or the other.® To illus- 


3. U.S. v. Marker, 1 USCMA 393, 3 CMR 127; U.S. v. Schultz, 1 
USCMA 512, 4 CMR 104; U.S. v. Garcia, 5 USCMA 88, 17 CMR 
88; U.S. v. Smith, 5 USCMA 314, 17 CMR 314 (conviction over- 
turned by the Supreme Court); U.S. v. Covert, 6 USCMA 48, 19 
CMR 174 (conviction overturned by the Supreme Court); U.S. v. 
Rubenstein, 7 USCMA 523, 22 CMR 313; U.S. v. Burney, 6 
USCMA 776, 21 CMR 98 (a very comprehensive review of the 
entire problem); U.S. v. Weiman, 3 USCMA 216, 11 CMR 216; 
U.S. v. Robertson, 5 USCMA 806, 19 CMR 102; U.S. v. Ornelas, 
2 USCMA 96, 6 CMR 96; U.S. v. Rodrigues, 2 USCMA 101, 6 
CMR 101. 

4. U.S. v. Goodson, 1 USCMA 298, 3 CMR 32. 

5. U.S. vy. Allen, 5 USCMA 626, 18 CMR 250; U.S. v. Dickenson, 6 
USCMA 438, 20 CMR 154. 





6. U.S. v. Ferguson, 6 USCMA 68; 17 CMR 68. 

7. U.S. v. Vanderpool, 4 USCMA 561, 16 CMR 135. 

8. U.S. v. Hutchinson, 1 USCMA 241, 3 CMR 25. 

9. U.S. v. Padilla, 1 USCMA 603, 5 CMR 31. 

0. U.S. v. Carver, 6 USCMA 258, 19 CMR 884, U.S. v. Smith, 6 
USCMA 521, 20 CMR 237. 
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trate, the members may ask pertinent questions 
to get at the truth and clarify any ambiguities 
in the evidence. But in doing so, they must be 
careful not to indicate a partisan advocacy for 
either side. It is not their primary function to 
convict or acquit the accused. Rather, it is their 
primary function to hear the evidence and the 
law as given by the president of a special court 
or the law officer of a general court and apply 
that law to the facts in order to reach a fair and 
just finding.“ Questions asked should first be 
reduced to writing and cleared through the law 
officer or president of the court. If the question 
appears to be irrelevant or indicates partisan- 
ship it must be scrutinized by the board of re- 
view to determine whether it reflects impermis- 
sible partiality.?? 

Passageway discussions during recesses of 
the court between court members and witnesses 
or the law officer, outside the hearing and 
presence of the accused and his counsel, can be 
a source of difficulty for the boards of review. 
It seems obvious that court members should not 
discuss the case, or any matters relative thereto, 
with witnesses, counsel, or third parties; the 
evidence must be received in, not out of court." 
Private conversations between interested per- 
sons during trial cast doubt on the integrity of 
the proceedings. In such instances the board 
must resolve the doubt in favor of the accused. 
An accused is entitled to be tried by members 
of the court who have fair and open minds, are 
willing to accord him the benefit of the presump- 
tion of innocence, and thrust upon the Govern- 
ment the burden of proving his guilt beyond a 
reasonable doubt and to a moral certainty. He 
can ask for no more; he is entitled to no less. 


THE OFFENSE 


THE SUFFICIENCY OF the Charge and Spe- 

cification is a “must” consideration by the 

board. Do the pleadings allege an offense? 

Many times this is a difficult question to answer, 

but if the answer is easy and the question not 

considered, it reflects adversely upon the board. 
A specification must set forth every element 

of the offense sought to be charged either di- 

rectly or by fair implication.* A failure to do 

this is prejudicial. For example, the failure to 

allege a specific intent—when it is a necessary 

11. U.S. v. Blankenship, 7 USCMA 328, 22 CMR 118; U.S. v. Sears, 
6 USCMA 661, 20 CMR 377. 

12. Appendix 8a, MCM, 1951, Note P511. 

13. U.S. v. Walters, 4 USCMA. 617, 16 CMR 191, 22 CMR 118; U.S. 
v. Adamiak, 4 USCMA 412, 15 CMR 412. 

14, U. S. v. Deain, 5 USCMA 44, 17 CMR 44, 

15. U.S. v. Fout, 3 USCMA 505, 13 CMR 131. 


16. U.S. v. Rios, 4 USCMA 203, 15 CMR 203; U.S. v. Herndon, 1 
USCMA 461, 4 CMR 53; U.S. v. Hemp, 1 USCMA 280, 3 CMR 14.° 
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element of the offense—is fatal. However, 
sometimes, alleging the willful doing of the act 
is sufficient to satisfy the specific intent require- 
ment.’? But, to be on the safe side, the specific 


_ intent should be alleged in every offense which 


calls for that element as essential to the proof. 
The draftsman of a pleading, however, is not 
required to plead every “self-evident” fact, so 
long as the accused is made aware of what he 
must defend against, and defects in the pleading 
that are not prejudicial will, in absence of 
timely objection, be ignored. The standard 
used by the board is that laid down by the Court 
of Military Appeals: “are the elements of the 
offense alleged, and does the specification in- 
form the accused of what he must be prepared 
to defend against, and does the pleading ade- 
quately protect him from double jeopardy?” * 
If the specification is unchallenged until the 
case goes up on appeal, it will be held to meet 
the sufficiency test if adequate facts are con- 
tained in any form—no matter how inartfully 
drawn—so that by fair implication they can 
be construed to be sufficient and not prejudicial 
to the accused. Alike with every appellate tri- 
bunal, the Board of Review will not strike down 
a specification for the first time on appeal 
merely because it is loosely drawn.”® A failure 
to allege an offense, of course, cannot be cured 
by either a guilty plea, evidence, or by placing 
the specification under a particular article 
which required certain specified elements of 
proof. A guilty plea only admits the facts 
pleaded, not that those facts constitute an of- 
fense. If the pleading is so inartfully drawn 
that the accused feels that he may be mislead, 
he should move to make more definite and cer- 
tain; otherwise, if it is not prejudicial and if 
the defense counsel is a lawyer, the Board of 
Review will normally consider that the accused 
waived the deficiency. If it is apparent on 
the face of the pleadings that the act alleged 
constitutes an offense, the pleader does not have 
to allege wrongful or unlawful, but, again, to 
err on the safe side, a careful draftsman will, 
where appropriate, include those words of art. 

Whenever possible, the pleading forms found 


17, U.S. v. Schumacher, 2 USCMA 134, 7 CMR 10. 

18. U.S. v. Simpson, 2 USCMA 493, 9 CMR 123. 

19. U.S. v. Lrenzen, 6 USCMA 512, 20 CMR 228; U.S. v. Steele, 2 
USCMA 379, ? CMR 9. 

20. U.S. v. Sell, 3 USCMA 202; 21 CMR 202. 

*(Include under footnote 19) but see U.S. v. Young, 9 USCMA 452, 

26 CMR 232. In a false statement charge laid under Article 197, 

the specifications failed to allege “intent to deceive”. Majority of 

Court—Judge Ferguson dissenting—held specifications sufficient to 





allege offense. 
21. U.S. v. Petree, 8 USCMA 9, 23 CMR 233. 
22. U.S. v. Karl, 3 USCMA 427, 12 CMR 183. 
23. U.S. v. Bunch, 3 USCMA 186, 11 CMR 186. 


in Appendix 6c of the Manual should be used. 
Boards of review recognize, however, that these 
forms do not cover every conceivable offense 
and it is well for those engaged in special and 
general courts-martial to keep in mind that in 
the final analysis the sufficiency of the pleading 
is determined by the law, not by forms.** 
Pleaders, therefore, are well advised when in 
doubt to confer with someone with pleading 
experience, and to do substantial research to 
make certain that the essential elements of the 
proof have been clearly set forth. 

There has been no little confusion and un- 
certainty arising out of multiple pleadings. 
Boards of review have struggled with the prob- 
lem as much as any tribunal for the military 
justice system. The tests for multiplicity of 
offenses for the purposes of punishment have 
varied. The test now appears to be that if proof 
of one offense will also prove another offense, 
the offenses are not separate for sentence pur- 
poses. Thus, unauthorized absence and missing 
movement; unauthorized absence and breaking 
arrest or escape from confinement; and unau- 
thorized absence and a violation of stragglers 
orders would appear to be multiple for sentence 
purposes.» As a general rule, a pleader may 
allege a transaction in different ways to meet 
the contingencies of the proof; however, if mul- 
tiplicious, a sentence can be based only on the 
greater offense, and an instruction to that ef- 
fect is required. If the matter is not noted 
below, the board of review must—and does— 
consider the matter in its evaluation of the ap- 
propriateness of the sentence. 


SUFFICIENCY OF EVIDENCE 


SINCE BOARDS OF review have fact finding 
powers, the factual sufficiency of the evidence 
receives close attention. The Government has 
the burden of establishing the accused’s guilt 
beyond a reasonable doubt and to a moral cer- 
tainty, both at the trial level and before the 
board of review. In order to establish the guilt 
of the accused, the evidence must be admissible. 
This field is too large to do more here than note 
a few general comments, and—subject to the 
hazards of disgression—approach the problem 
along lines of observation which may help 
counsel to get the evidence properly before the 
court. 

Counsel defending or prosecuting a case must 
initially make sure that he has gotten all the 





24. U.S. v. Eagleson, 3 USCMA 685, 14 CMR 103; U.S. v. Strand, 6 
USCMA 297; 20 CMR 13. 

25. U.S. v. Postnick, 8 USCMA 201, 24 CMR 11; U.S. v. Modesett, 9 
USCMA 152, 25 CMR 414. 
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facts. If counsel will obtain the facts, the law 
will usually take care of itself. The facts should 
be gathered by the individual trying or defend- 
ing the case, and if at all possible they should 
not be second-hand. Moreover, one should 
make sure that he is getting the facts on both 
sides of the controversy—not just the side he 
represents. The purpose of a trial is to arrive 
at the truth, not to pull rabbits out of a hat. 

After obtaining all available facts, counsel 
should personally interview the witnesses, both 
for and against the side he represents. This will 
not only give a clearer picture of what happened 
and what evidence he has to make out his case, 
but it will also familiarize his witnesses with 
what is expected of them at the trial. Only a 
negligent counsel would go to trial without 
securing the facts, interviewing the witnesses 
and carefully inspecting the documentary evi- 
dence—and the law relative thereto—which he 
expects to use in court. If possible, signed 
statements should be taken from the witnesses 
when they are first interviewed. Such action 
will help them refresh their recollection and 
sometimes it will afford the basis for impeach- 
ment of adverse witnesses. When interviewing 
a witness before trial, counsel should use, as 
nearly as possible, the same questions that he 
will employ at the trial. Also, require the wit- 
nesses to answer the questions concisely and to 
the point, and discourage any tendency to 
ramble or speculate. Not only would these 
infirmities weaken counsel’s case, or possibly 
inject prejudice therein, but all participants can 
better expend their time than listen to an erratic, 
rambling discourse on immaterial matters. 
Moreover, when the record arrives before the 
Board it can be more easily reviewed with less 
chance of prejudice. 


Next TO THE preliminary ascertainment of 
the facts, perhaps the single most important 
item of preparation—to prevent being caught 
with insufficient proof if trial counsel or an in- 
adequate defense if defense counsel—is a trial 
brief. This brief should cover the entire case 
as it is expected to unfold. It should include, 
(1) possible challenges to the court members; 
(2) motions for appropriate relief, if any, and 
the law applicable to the motion; (3) an opening 
statement; (4) a sketched presentation of the 
case-in-chief, which will include the witnesses 
in chronological order to be called to prove or 
disprove the elements of the offense, anticipated 
objections and any law relative thereto, any 
motions and the law supporting same; and (5) 
the brief should include a rough draft of coun- 
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sel’s projected final summation, touching upon 
the important points which he intends to em- 
phasize. In addition, the case-in-chief should 
be broken down according to the proof. For 
example, if larceny is charged, the elements of 
that offense should be set down in the brief and 
opposite each of the elements the evidence 
(direct, circumstantial, witnesses and docu- 
ments) which will be utilized to prove or dis- 
prove the element. If close attention is paid to 
all of these details, the sufficiency of the evidence 
will clearly appear. The record of trial before 
the board of review will contain its own assur- 
ance of completeness and certainty of guilt. 


PREJUDICIAL ERRORS 


THE BOARD OF review must look closely at 
all proceedings below to determine whether 
there was any error in the presentation of evi- 
dence. This is one of the most critical areas of 
review. If a good trial brief is prepared, the 
chances of getting the evidence properly before 
the court will be greatly enhanced. In a com- 
plicated case, however, even in a special court- 
martial, the Government and the accused should 
be represented by experienced attorneys. If 
this practice is followed, the difficulty with the 
Code’s trial standards will be largely eliminated, 
for in the admissibility of evidence lies the 
greatest risk of error. And a substantial part 
of that difficulty, at least in the Navy, springs 
from inexperienced nonlawyers in _ special 
courts-martial. The Army and Air Force, with 
commendable foresight, have been able to allevi- 
ate a considerable amount of trouble with re- 
spect to their special courts. The more serious 
cases are not referred to Army special courts, 
for those courts—due to regulations—do not 
adjudge punitive discharges, and when the Air 
Force refers a more complicated case to a 
special court, where the chance of a punitive 
discharge is probable, lawyers are furnished 
the accused and the Government. 

A look at some of the more common problems 
with respect to the admissibility of evidence as 
observed on the board of review level might 
prove helpful. The admission or exclusion of 
evidence in a general court-martial is a matter 
for the determination of the law officer and his 
ruling will be reversed, absent a clear showing 
of prejudice.** If evidence is provisionally ad- 
mitted, subject to being connected later, it 
should be stricken from the record if the con- 


26. U.S. v. Steward, 1 USCMA 648, 5 CMR 76; U.S. v. Berry, & 
USCMA 609, 20 CMR 325. 
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MILITARY TRIAL PRACTICE 


USING THE MANUAL FOR COURT-MARTIAL 


BY LCDR WARD BOSTON* USN 


O, 15 NOVEMBER 1957, the Court of 
Military Appeals handed down a landmark de- 
cision in the case of United States v. Rinehart, 
which decreed a major change in courts-martial 
practice. This change is the mandate which 
proscribes the use of the MANUAL FOR COURTS- 
MARTIAL by members of a general court-martial 
or special court-martial. 

The Rinehart trial involved an accused who 


_ pleaded guilty to, and was convicted of, several 
| offenses. 
_ sistant trial counsel addressed the court-martial 


After the mitigation phase, the as- 


concerning an appropriate sentence and directed 
the court’s attention to certain paragraphs of 
the MANUAL which were available for use by the 
members. After some colloquy between the 
president and law officer, the court was closed 
to deliberate on the sentence. 

About two and one-half hours later, the court 
was reopened and the president requested the 
law officer to clarify certain paragraphs in the 
MANUAL, (not those alluded to by the assistant 
trial counsel). This request was not granted 
since the paragraphs concerned irrelevant and 
immaterial standards under the circumstances 
of the case. The court again closed, reopened 
and announced the adjudged sentence. 

Only four months earlier, in the case of 
United States v. Boswell? a majority of the 
Court of Military Appeals had voiced their dis- 
approval of the practice of permitting court 
members to consult outside sources for infor- 
mation on thelaw. They said that the MANUAL 
was no different from other legal authorities 
and had no place in the closed session delibera- 
tions of the court-martial since the court mem- 





*Lieutenant Commander Ward Boston, U.S. Navy, is 
presently on duty in the Office of the Judge Advocate 
General as an Appellate Government Counsel. He re- 
ceived his AB from the College of William and Mary 
and in 1949 received his LLB from the Law School of 
that College. He is a member of the Virginia Bar and 
of the United States Court of Military Appeals. 


bers might not understand the MANUAL’S pas- 
sages thereby creating an atmosphere of con- 
fusion and doubt. 

Therefore, in the Rinehart opinion, supra, 
the same majority of the Court of Military 
Appeals said that what was prophesied in the 
Boswell case had now come to pass. They could 
not sanction a practice which permitted court 
members to rummage through a treatise of 
military law, such as the MANUAL, indiscrimi- 
nately rejecting and applying a myriad of prin- 
ciples — judicial and otherwise — contained 
therein. 


AccorDINGLY, IN THE Rinehart Opinion 
the Court of Military Appeals laid down two 
mandatory standards to be observed in all mili- 
tary courts-martial: (1) court members must 
reach a decision on the findings and sentence on 
the basis of the evidence presented and the law 
officer’s (president’s) instructions, uninflu- 
enced by any policy directives, whether con- 
tained in the Manual or elsewhere; and (2) the 
practice of using the MANUAL by members of 
general courts-martial or special courts-martial 
(except the president) during the course of the 
trial or while deliberating on the findings and 
sentence, be completely discontinued on a date 
no later than 30 days after promulgation of the 
Rinehart Opinion. 

In view of the foregoing, it is patently clear 
that the only member of a special court-martial 
who is allowed access to the MANUAL is the 
president, who performs in the image of the 
law officer; but once a court-martial closes to 
deliberate on the findings, sentence, or any 
collateral issues, then no one is allowed to use 
the Manual. 

This posture of the law was further enunci- 
ated in the case of United States v. Elliott; 
where the Court of Military Appeals held that 
it was error for the law officer to permit the 
court members to have access to the MANUAL, 
and such error was compounded by the law 





1, United States v. Rinehart, 8 USCMA 402, 24 CMR 212. 
2. United States v. Boswell, 8 USCMA 145, 23 CMR 369. 


3. United States v. Elliott, 8 USCMA 548, 25 CMR 52 decided 27 Dee 
1957. 
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officer’s suggestion that the court members 
could determine for themselves whether or not 
the MANUAL provision urged by trial counsel 
was applicable.‘ 


SINCE THE period of grace has long expired, 
it is manifest that the use of the MANUAL by 
court members is now clearly reversible error 
in all cases. However, it is assumed that ade- 
quate promulgation of the Rinehart mandate 
has been made by all courts-martial convening 
authorities to insure that this decree is observed. 
In view of the effect of the “new look 4 la 
Rinehart”, it seems that a logical question that 
might be propounded in the field is: 
“Since the provisions of the MANUAL are sub- 
ject to change by judicial fiat, how should a 
lay president of a special court martial use 
the MANUAL as a guide and avoid committing 
error?” 


THE FIRST SUGGESTED answer to the fore- 
going type of question is for the president to 
make sure that he uses an up-to-date MANUAL 
with corrections and modifications as set forth 
in the JAG Journal, October and November, 
make sure that he uses an up-to-date MANUAL 
1958, issues. Many of the passages of the MAN- 
UAL have been expressly or impliedly invali- 
dated by decisions of the Court of Military Ap- 
peals. Therefore, it is imperative that the 
president of a special court-martial, when act- 
ing in the same capacity as the law officer of a 
general court-martial, conform to the judicial 
construction of the MANUAL provisions as an- 
nounced by the Court of Military Appeals 
rather than follow the original language of the 
MANUAL. The myriad of cases which exem- 
plify the invalidated passages of the MANUAL 
are thoroughly annotated in the aforementioned 
JAG Journals. 

Secondly, since the president of the special 
court-martial performs in the image of the law 
officer as the judge, he is shouldered with the re- 
sponsibility of seeing that the court members 
are given proper guideposts to reach a fair and 
just verdict. Naturally his functions include 
4. As previously indicated, the Court of Military Appeals set a thirty 

day prospective period for the Judge Advocate General of the 

respective services to acquaint their courts-martial convening au- 
thorities with the views expressed in the Rinehart opinion. It so 
happens that all of the recently reported cases that have been 
granted petitions for review before the Court of Military Appeals, 
involving the use of the Manual by the court members, have been 
cases tried prior to the expiration of the prospective period. In 
those cases the Court held that specific prejudice or harm to the 
accused had to be shown in order to require reversal, and no 

prejudice was found. United States v. Vara, 8 USCMA 651, 25 

CMR 155 decided 31 Jan 1958 United States v. McQuaid, 9 USCMA 

563, 26 CMR 343 decided 12 Sept 1958 United States v. Hurt, 9 


USCMA 735, 27 CMR 3 decided 7 Oct 1958 United States v. Car- 
roll — USCMA —, — CMR — decided 14 Nov. 1958. 
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ruling properly on all motions and collateral is- 
sues and giving adequate, comprehensive in- 
structions on the issues of the case. 
ingly, he is certainly entitled to consult legal 
sources to assist him in conducting the trial. 
For the purpose of instructing on the maximum 
sentence, he must of necessity consult the MAN- 
UAL. Again for the sake of emphasis, it is to be 
noted that in the area of maximum sentence, the 
original language of the MANUAL has been 
changed by judicial construction so that what 
were formerly considered to be separate of- 
fenses are now multiplicious.5 


SPACE DOES not permit touching on the 
many MCM, 51 provisions which have been 
amended by case decisions. Therefore, it is 
urged that the president of a special court-mar- 
tial insure that he has a modified MANUAL for 
use during the trial; that he strictly observe 
the modifications as contained therein during 
the trial proceedings without allowing its access 
to any other members and, when the court- 
martial is in closed session for any reason, be 


certain that the MANUAL is removed with the | 


record reflecting such action was taken. 


The famous British Statesman, Edmund : 


Burke, once said: 
“Example is the school of mankind, and 
they will learn at no other.” 

In line with Burke’s theory and as a fur- 
ther suggestion to presidents of special courts- 
martial, the following work sheets may be taken 
into closed session so that the findings and sen- 
tence will be in proper form. 


FINDINGS WORK SHEET 


sonaiaacil , it is my duty is as president of this court to 
advise you that the court in closed session and upon 
secret written ballot has found you not guilty of (the) 
(all) Specification(s) and Charge(s). 
or 
ees , it is my duty as president of this court to 
inform you that the court in closed session and upon 
secret written ballot, (two-thirds) (all) of the members 
present at the time the vote was taken concurring in 
each finding of guilty, finds you: 
Of (all) the Specification (s) and hangets): 


Of Specification _..__- , Charge --_---: 
Of Specification __.._- , Charge ~-_-__ : 
Of Specification __.._- , Charge —....-: 
Of Specification .-.__- » Charge ...--.-: : Guilty, o 


c. werner therefor (, and “__--__ ”), of the ex- 
cepted words, not guilty, of the substituted words, 
guilty]. 


5. United States v. Posnick, 8 USCMA 201, 24 CMR 11.; United States 
v. Modesett, 9 USCMA 152, 25 CMR 414. 
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Of Charge .....-: 


Of Charge -__-_-_: Not guilty, but guilty of a viola- 
tion of Article _____-. 

Of Charge -__-_--: As to Specification ______: Guilty. 
As to Specification ......: Not guilty, but guilty of a 
violation of Article _.__-_-_. 


SENTENCE WORK SHEET 


oe , it is my duty as president of this court to in- 
form you that the court in closed session and upon secret 
written ballot, (two-thirds) (three-fourths) (all) of 
the members present at the time the vote was taken 
concurring, sentences you: 


1. Tohaves........ detained. 

3. Te Rave $....... per month for ~~ months de- 
tained. 

8. To forfeit $____._-. 

4. To forfeit $____.__ per month for -- months. 

5. To perform hard labor for -- (days) (months). 

6. To be confined at hard labor for -. (days) 


(months) (years). 

. To be confined at hard labor for _. months and to 

forfeit $.._-._- per month for a like period. 

8. To be: (dishonorably discharged from the service) 
(discharged from the service with a bad conduct 
discharge), [(and) (to forfeit $___-.__ per month 
for -- months) (to forfeit all pay and allow- 
ances) ] [and to be confined at hard labor for (_- 


’ 
7 


i 


~ 


(months) 
life) ]. 
9. To be reduced to the grade of (corporal) (radio- 
man second class). 
10. To be admonished. 
11. To be reprimanded. 
12. To be restricted to the limits of -_ for _. (days) 


(years)) the term of your natural 


(months). 
13. To (lose --.. unrestricted numbers) be placed at 
the foot of the -------- ’s list of present data and 


to remain there until he shall have lost -_ un- 
restricted numbers) (lose -- unrestricted line of- 
ficer running mate numbers). 

14. To be dismissed from the service, [(and) to for- 
feit all pay and allowances], [and to be confined 
at hard labor for -. (months) (years) ]. 

15. To pay to the United States a fine of $_-_--- ‘ 
[and to be confined at hard labor until said fine 
is so paid, but for not more than -- (months) 
(years) ]. 

16. To pay to the United States a fine of $_-_--- 

[(and) to be confined at hard labor for -- 

(months) (years)], [and to be further confined 

at hard labor until said fine is so paid, but for 

not more than -- (months) (years) in addition 
to the -. (months) (years) hereinbefore ad- 
judged]. 

17. To be put to death [and to forfeit all pay and 
allowances]. 





RECENT JAG OPINIONS 


INFLUENCING LEGISLATION—Naval personnel acting in combina- 
tion influence legislati fai le 





P 


@ Advice was requested whether there existed any pro- 
hibition against a group of naval personnel acting in 
combination to influence the enactment of legislation. In 
an opinion which stated that such activities are pro- 
hibited by Navy Regulations, but not by Congressional 
enactment, it was stated: 

“Article 1247, U.S. Navy Regulations (1948) pro- 
vides: ‘Combinations of persons in the naval service for 
the purpose of influencing legislation, remonstrating 
against orders or details to duty, complaining of par- 
ticulars of duty, or procuring preferences are forbidden.’ 
Thus any group of naval personnel who joined together 
for such purposes would be acting illegally. 

“The Army has a regulation which is somewhat 
similar to Article 1247 of Navy Regulations. Article 
600-10, Army Regulations (1953), paragraph 15 pro- 
vides in part: ‘Except as authorized by the Department 
of the Army, efforts by any person in the active military 
service of the United States Army or by any retired 
member of the Regular Army to procure or oppose or 
in any manner influence legislation, except to procure 
the enactment of private relief legislation, are for- 
bidden.’ A careful search of the Air Force Regulations 
has revealed that the Air Force has no specific regula- 
tion comparable to those of the Army and Navy on this 


subject. However, it has been informally ascertained 
that the policy of the Air Force is in harmony with the 
official regulations of the Navy and the Army. 

“The only Congressional enactment which bears upon 
communication between members of the military and 
Congress was originally enacted as Section 1(d) of the 
Universal Military Training and Service Act of 1951. 
That provision of law is now effective as 10 USC 1034 
which provides: ‘No person may restrict any member 
of an armed force in communicating with a member of 
Congress, unless the communication is unlawful or 
violates a regulation necessary to the security of the 
United States.’ Thus Congress has insured the right of 
individuals in the military to communicate with its 
members.” JAG:131.4:cms of 9 October 1958. 


EXERCISE OF COURTS-MARTIAL JURISDICTION AND NON-JUDICIAL 
PUNISHMENT BY AIR FORCE COMMANDERS OVER NAVAL PER- 
SONNEL ATTACHED TO AIR FORCE COMMANDS FOR TRAINING 


@ An Air Force commander imposed nonjudicial pun- 
ishment upon certain naval enlisted persons assigned 
to his squadron for offenses which were committed while 
they were so attached for training purposes. Five com- 
munications technician seamen were reduced to com- 
munications technician seamen apprentice as a result 


(Continued on page 10) 
MARCH 1959 











RECENT JAG OPINIONS 


(Continued from page 9) 


of the nonjudicial punishment. The naval personnel 
assigned to the Air Force squadron consisted of approxi- 
mately four instructors and thirty students. The serv- 
ice records of the instructors were retained by the naval 
command. The service records of the students were in 
the custody of one of the instructors at the Air Force 
base. Instructors and students were carried on the 
diary of the naval command and were issued orders for 
temporary duty to the Air Force squadron for training. 

In an opinion which held the reduction ordered by 
the Air Force Commander illegal it was stated; 

“The Judge Advocate General has advised that aside 
from questions involving legality, nonjudicial punish- 
ment should not be imposed by the Commander of one 
armed force over personnel of another armed force even 
though the exercise of reciprocal courts-martial juris- 
diction is authorized. As to joint commands this policy 
has been added as follows: 

‘As a matter of policy, nonjudicial punishment, under 

the provisions of the UCMJ, Article 15, should not 

be imposed by a commander of one service upon a 

member of another service.’ 

“With regard to this statement of policy the Judge 
Advocate General of the Army has said that it should 
be deemed controlling in less formal arrangements, such 
as exist in the training of Marine Corps personnel at an 
Army School. (JAGJ 1952/2903, of 25 Mar 1952). As 
a matter of policy therefore the commander, 6943rd 
Student Squadron, should not discipline naval enlisted 
personnel under the provisions of Article 15, UCMJ. 

“Article 15(a)(2)(D) authorizes the nonjudicial 
punishment of reduction to the next inferior grade ‘if 
the grade from which demoted was established by the 
command or an equivalent or lower command.’ This is 
stated in paragraph 131b(2) (c), MCM, to mean that 
reduction may be ordered if the grade from which de- 
moted is within the promotion authority of the com- 
manding officer imposing the punishment. The author- 
ity to promote naval enlisted personnel is vested in the 
“commanding officer” which is defined in Article C- 
7202(7) of the Bureau of Naval Personnel Manual. 
Only commanding officers of the Navy and Marine Corps 


are included in this definition. An Air Force com- 
mander, therefore, has no authority to reduce Naval or 
Marine Corps enlisted persons in rate as nonjudicial 
punishment. The reduction ordered by the Commander, 
6948rd Student Squadron, is accordingly illegal. 

“Although the imposition of nonjudicial punishment 
under Article 15 by the Air Force Commander on naval 
personnel is contrary to policy and his reduction in 
grade is illegal, the situation involves another question 
as to whether naval personnel are ‘of the command’ of 
the Commander, 6943rd Student Squadron. If the naval 
personnel are ‘of the command’ of the Commander, 
6943rd Student Squadron, his imposition of nonjudicial 
punishment other than reduction in grade might be legal 
even though contrary to policy. No guide lines have 
been established which permit a definitive answer to this 
question without legal study, a determination of policy, 
and coordination with the other military services. In 
order not to penalize further the four enlisted men 
involved in the basic question ... the above stated 
question will be answered separate opinion. 

“Reciprocal jurisdiction for courts-martial is distinct 
from the authority to exercise nonjudicial punishment. 
Paragraph 13, MCM, states that jurisdiction by one 
armed force over personnel of another armed force 
should be exercised only when the accused cannot be 
delivered to the armed force of which he is a member 
without manifest injury to the service. It is stated 
further that the commander of a joint command or a 
joint task force who has authority to convene general 
courts-martial for the trial of members of another armed 
force may in his sound discretion authorize the com- 
manders of subordinate joint commands or joint task 
forces to convene special and summary courts-martial 
for the trial of members of other armed forces. The 
President’s authority to authorize the convening of 
general courts-martial by joint commanders has been 
delegated to the Secretary of Defense by Executive 
Order 10428, 20 January 1953. Unless the commander, 
6943rd Student Squadron, has been authorized by com- 
petent superiors in accordance with the provisions of 
Paragraph 13, MCM, he has no authority to order Navy 
enlisted personnel to trial by court-martial.” JAG: 
131.6:sb of 31 December 1958. 
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LTJG Donald J. Brown, USNR, from NavJusticeScol 
(under inst.) to Staff, JAG Navy Dept. 

LCDR James F. Chapman, USNR, from Staff, Com- 
mander Air Force, PacFlt to Staff Legal Officer, Com- 
mander Naval Air Bases, 11 ND. 

LTJG Frederick A. Cone, USNR, from NavJusticeScol 
(under inst.) to Staff, JAG, Navy Dept. 

LTJG Frederick P. Dacey, USNR, from NavJusticeScol 
(under inst.) to JAG Navy Dept. 

LT Laverne E. Evans, USN, from Staff, ComEleven to 
Staff, Commander Air Force, PacFIt. 


JAG JOURNAL 


CDR Francis L. Forshee, USN, from NavJusticeScol 
(Staff), Newport to Staff, CO, Naval Base, Newport. 

CDR Donald L. Garver, USN, from JAG, Navy Dept. to 
Staff, CO, U.S. Naval Support Activity, Naples. 

LTJG James S. Gilliland, USNR, from CINCPAC Staff 
to Staff, COMNAV for Japan. 
LT George E. Goodwin, USN, from NavSta, Adak, 
Alaska to Staff, CO NavJusticeScol, Newport, R.I. 
CAPT Edwin H. Nichols, USN, from PRNC, Wash, 
D.C., to Staff JUSMG, Madrid, Spain. 

LTJG Karl N. Greenman, USNR, from Com One to 
Staff, CO Naval Shipyard, Portsmouth, N.H. 

LTJG Charles D. Hawley, USNR, from JAG NavDept 
to CO NAS Cubi Point, Philippines. 


(Continued on page 14) 
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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


Prepared by the Finance Branch, Office of the Judge Advocate General 


| MILITARY PERSONNEL—Medical and Dental Officers—Special 
. pay—One-year service require nent i 


2. 





| @ Medical and dental officers whose orders to active 
' duty for periods of less than a year are subsequently 


amended to extend the active duty period to a total of 


' 1 year or more have met the 1-year prescribed service 


requirement in section 203 of the Career Compensation 
Act of 1949, 37 U.S.C. 234, for entitlement to special pay 
from the date the amended orders increase the total 
active duty to more than 1 year. Comp. Gen. decision 
B-136909 of 16 September 1958. 


MILITARY PERSONNEL—Detail to a civilian agency—Double 
Compensation 


e@ An officer of the uniformed services who during a 
period of temporary additional duty with the Office of 
International Education, Department of State, received 
pay and allowances from the military service and com- 
pensation from the State Department is to be regarded 
as a military officer on detail to another agency and is 
entitled to receive only the pay and allowances from the 
military service as provided in section 302 of the United 
States Information and Educational Exchange Act of 
1948, 22 U.S.C. 1452. The officer may not retain the 
additional compensation received from the State Depart- 
ment under either the assignment provisions of the Act 
or the grant provisions in section 801 of the Act, 22 
U.S.C. 1471. Comp. Gen. decision B-136906 of 18 
September 1958. 


MILITARY PERSONNEL—Per diem—Field duty—tInactive V. active 
installations 


@ Field duty at an installation of the uniformed 
services for per diem purposes within the exception in 
paragraph 4201.6 of the Joint Travel Regulations and 
paragraph 3(c) of Army Regulations 35-3080 has 
reference to duty at active installations under normal 
circumstances where quarters and messing facilities are 
provided and available not only to personnel perma- 
nently stationed there but also to personnel assigned on 
atemporary basis. Therefore, field duty where quarters 
and mess are available does not entitle the member to 
per diem regardless of whether the member is author- 
ized to be quartered separately from other members 
participating in field duty. Comp. Gen. decision 
B-136993 of 18 September 1958. 


MILITARY PERSONNEL—Pay—Retired—Retention after age and 
service qualification 


@ The authority in 10 U.S.C. 676 for the retention of 
members of the uniformed services in the service after 
qualification by reason of age and service for retirement 
pay under Chapter 67 of Title 10 of the U.S. Code estab- 
lishes an exception to the general requirements of other 
provisions of law for mandatory discharge or transfer 
because of age. Therefore, members are entitled to 


credit for such service. Comp. Gen. decision B—113387 
of 26 September 1958. 


MILITARY PERSONNEL—Medical and Dental Officers—Training 
duty—Effective date of titles of the U.S. Code Enacted into Positive 
Law 


@ Training duty performed by medical and dental offi- 
cers who are otherwise qualified for special pay under 
section 203 of the Career Compensation Act of 1949 
after August 9, 1956 with the definition of active duty 
was changed to include training duty by the enactment 
into positive law of Title 10 of the U.S. Code by the act 
of August 10, 1956, may be included in the computation 
of length of active service in determination of the rate 
of special pay. Comp. Gen. decision B-137016 of 29 
September 1958. 


MILITARY PERSONNEL—Retired pay—Effect of act of September 1, 
1954, prohibiting payment to persons convicted of certain of- 
fenses—Court-martial sentences 


@ The test of whether a military offense is a felony 
within the scope of the Act of September 1, 1954, 5 
U.S.C. 740B, which bars entitlement to retired pay, is 
not the actual punishment imposed, but the punishment 
imposable under the Manual for Courts-Martial. It is 
immaterial whether the court-martial before which the 
accused is brought to trial has jurisdiction to impose 
the maximum punishment. 

In the determination of whether the offenses of which 
a@ person is convicted by court-martial would come 
within the scope of the act, only charges and specifica- 
tions on which the accused is tried and convicted as 
shown in the record of the trial may be used. Unless 
the court-martial trial record shows that the accused 
was charged with and convicted of an offense which is 
punishable by death or confinement in excess of 1 year 
and such offense is analogous to one of a civil nature, 
it within the scope of the act. Comp. Gen. decision B— 
137010 of 16 October 1958. 


STAFF MEMBERS OF NROTC—Payments tendered for duties in addi- 
tion to and apart from military duties may be legally accepted. 


@ The opinion of the Judge Advocate General was re- 
quested as to the legality of officer and enlisted members 
of NROTC Unit staffs accepting fees or stipends from 
the institutions at which they may be serving in return 
for the performance of duties that are in addition to 
and not a part of their official duties as military 
personnel. 

..- “18 USC 1914 provides that it is illegal to accept 
any salary for service rendered as an employee or 
official of the Government of the United States from 
any source other than the Government itself. The 
Comptroller General has held that where such payments 
are received by such persons, they should be considered 
as received for the account and benefit of the United 


(Continued on page 16) 
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A PATHWAY (Continucd from page 6) 


nection is not thereafter forthcoming.”” Not 
infrequently the failure to connect is overlooked 
and it is incumbent upon the board to access 
the effect of the failure. While it is error to 
admit evidence on matters which are not in 
issue, there may be no prejudice—although it 
does represent exceedingly poor trial tech- 
nique.”* Also where the evidence is admissible 
on one ground and inadmissible on another, it 
can be admitted on the proper ground and the 
fact that it is inadmissible on the other will not 
exclude it.” But where a record is replete with 
inadmissible evidence, the board of review is 
usually required to reverse. In such circum- 
stances, it is generally impossible, to separate 
the “wheat from the chaff” and determine that 
no prejudice existed.*° Exclusion of evidence, 
as well as its admission, also presents a prob- 
lem. When evidence is excluded which might 
have permitted an inference of innocence, or 
which might, if considered by the court, have 
produced a different finding, prejudice is 
present.” 

As a general rule, error in the admission or 
exclusion of evidence is tested by the board for 
specific prejudice.” 

In a general court-martial, absent objection, 
counsel may be held to have waived admission 
of evidence unless there is a clear showing of 
a manifest miscarriage of justice.” 


THERE IS ACTUALLY no difference in law 
between circumstantial evidence and direct evi- 
dence; since the guilt of the accused in either 
event must be established beyond a reasonable 
doubt.* The problem for the board of review, 
as it is for the court martial, is to determine 
the permissible inferences of guilt that can be 
drawn from the matters in evidence. 

An official entry made pursuant to law by one 
charged with that duty is presumed true, and 
it is also presumed that the recording officer 
secured the information contained in the entry 
from reliable sources. These presumptions are 
often followed by the board. But before they 
are indulged in the board assures itself that the 
document has been properly authenticated, pur- 
suant to para. 143, MCM, 1951. In that connec- 
tion it is worth noting that an official entry is 
27. U.S. v. April, 7 USCMA 594, 23 CMR 58. 

28. U.S. v. Branstetter, 1 USCMA 30, 1 CMR 309. 

29. U.S. v. Villasenor, 6 USCMA 3, 19 CMR 129. 

30. U.S. v. Larry, 2 USCMA 415, 9 CMR 45. 

31. U.S. v. Allen, 2 USCMA 266, 8 CMR 66. 

32. U.S. v. Fleming, 3 USCMA 461, 18 CMR 17; U.S. v. Yerger, 1 


USCMA 288, 3 CMR 22; U.S. v. Trojanowski, 5 USCMA 305, 17 
CMR 305. 


33. U.S. v. Turner, 5 USCMA 445, 18 CMR 64; U.S. v. Dickenson, 6 
USCMA 438, 20 CMR 154. 
34. U.S. v. Mason, 8 USCMA 329, 24 CMR 139. 
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not admissible if made expressly for the pur- 


poses of prosecution or for some other illegal] f 


reasons. However, the board of review cannot 
find such illegality of purpose absent evidence 
thereof in the record of trial. 

Prior specific acts of misconduct, not result- 
ing in convictions, are ordinarily inadmissible, 
In some instances, if provable, they might be 
admissible as affects credibility, but the admis- 
sion of any evidence of this nature should nor- 
mally be excluded. For example, prior acts of 
juvenile misconduct are inadmissible.** But 
counsel must be alert to the objectionable nature 
of the evidence. If he does not object, the board 
of review cannot ordinarily be asked to hold 
that admission of the evidence is so prejudicial 
as to require reversal of an otherwise proper 
conviction. 


ANOTHER COMMON SOURCE of error in 
the proceedings is the instructions to the court. 
The court must be instructed on all of the essen- 
tial elements of the offense and on all lesser 
included offenses reasonably raised by the evi- 
dence. It must also be instructed on all the 
principles of law important to the issues. Fail- 
ure to do this is prejudicial error.*’ 

The board of review will examine the instruc- 
tions as a whole in order to determine their legal 
sufficiency and correctness.* However, the 
instructions as a whole test does not apply 
where, on a material issue, one correct and one 
wrong instruction is given. The board will not 
speculate on whether the trial court relied upon 
one or the other in deciding the accused’s guilt.” 

The instructions on the law must come from 
the law officer or the president in the case of a 
special court. Incorporation of instructions by 
reference to the Manual is forbidden.*® And 
it is not good practice, when instructions are 
submitted by counsel, for the law officer or the 
president to single out the instruction as having 
originated from one party or the other when the 
instructions are given to the court. After an 
instruction is accepted by the law officer or the 
president it becomes the court’s instruction, not 
that of a particular side.* 


IF A LESSER included offense is raised but 
not instructed upon there is prejudice, even 


35. U.S. v. Takfugi, 8 USCMA 623, 25 CMR 127. 

36. U.S. v. Roark, 8 USCMA 279, 24 CMR 89; U.S. v. Miasel, 8 
USCMA 374, 24 CMR 184; U.S. v. Washington, 8 USCMA 588, 25 
CMR 92. 

37. U.S. v. Keith, 1 USCMA 442, 4 CMR 34. 

38. U.S. v. Smith, 8 USCMA 582, 25 CMR 86. 

39. U.S. v. Noe, 7 USCMA 408, 22 CMR 198. 

40. U.S. v. Rhinehart, 8 USCMA 402, 24 CMR 212; U.S. v. Boswell, 
8 USCMA 145, 23 CMR 369. 

41. U.S. v. Shaughnessy, 8 USCMA 416, 24 CMR 226, 
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included offense.*? That is so because there is 
always the possibility that had the lesser offense 


' been instructed on the court might have acquit- 
- ted the accused, and without an instruction the 


court had no guide on the law upon which to 
base its finding. Moreover, had the instruction 
been given in the presence of the accused and 
counsel, it would have afforded them an oppor- 
tunity to object. Informing the court that it 
may reopen if it desires an instruction on any 
additional lesser included offenses is also im- 
proper. If the law officer or the president has 
any doubt, he should go ahead and instruct on 
the lesser included offense. 

If an issue is reasonably raised, it must be 
instructed on, and the sworn testimony of the 
accused may be sufficient to raise an issue.* 
The board of review must evaluate the evidence 


| to determine if there is a sufficiency to require 
_ the instruction. In addition, if evidence is ad- 


mitted for a limited purpose, counsel can ask 


_ for a limiting instruction.“ But in the event 
| that a confession is admitted into evidence, the 


court must be instructed that it must make an 


_ independent determination as to whether or not 


the confession was voluntary, and if the mem- 
bers conclude that it was not they must reject it 
in—and give it no consideration at all in their 
deliberations.*® In other words, the issue as to 
voluntariness must be submitted to the court 
unfettered by considerations of weight and 
credibility. Court of Military Appeals deci- 
sions have produced some confusion. In U.S. 
v. Dykes, 5 USCMA 735, 19 CMR 81, the Court 
held that the voluntariness of a confession was 
a matter the court could consider in determin- 
ing what weight, if any, to give to the confes- 
sion. The Jones instruction is mandatory; the 
Dykes instruction was permissive. This change 
in the law has caused some difficulty in the field, 
for the Army’s Military Justice Hand Book 
(The Law Officer) contained the Dykes instruc- 
tion and when the Jones decision was handed 
down there followed a lag in circulating the 
change to the field. 


THE SENTENCE 


T HE FINAL AREA of review by the board, 
which requires the exercise of an enlightened 
and informed discretion, is with respect to 
whether the sentence (or what part thereof) 
should be affirmed. In principle, the sentence 








42. U.S. v. Morgan, 8 USCMA 659, 25 CMR 163. 
43. U.S. v. Swain, 8 USCMA 387, 24 CMR 197. 

44, U.S. v. Haimson, 5 USCMA 208, 17 CMR 208. 
45. U.S. v. Jones, 7 USCMA 623, 23 CMR 87. 


imposed upon an accused should be adequate to 
punish him for the offense and to deter others 
from following a similar course of conduct; 
however, the punishment should not be vindic- 
tive and allowances should be made for the pos- 
sibility of rehabilitation. The Navy’s role here 
is great, and for the most part the responsible 
officials have been carrying out their responsi- 
bilities with commendable humaneness and 
foresight. Large numbers of sailors and ma- 
rines have been rehabilitated and returned to 
duty as useful members of the military commu- 
nity. It follows, of course, that when these 
persons leave the service they stand a better 
chance of being useful members of the civilian 
community. At least they do not have a crimi- 
nal record. This is a salutory accomplishment 
when one stops to consider that many young- 
sters come into the Navy lacking the first rudi- 
ments of discipline, and many, if left in civilian 
life, would doubtlessly end up on the debit side 
of society’s ledger. That fact is the sad com- 
mentary of our times. Through the intelligent 
and enlightened leadership of the Officer 
and Noncommissioned Officer, a great effort 
is presently being expended in the Navy to 
“morally re-arm” service personnel who come 
from substandard environmental backgrounds 
before they become too deeply enmeshed with 
transgressions of the law. It is not enough to 
observe that the fault lies in the lack or absence 
of home and community discipline. Ifthatisa 
fact, then, for the good, not only of the service 
but for the country as well, other measures 
must be taken. 

Since the board of review is duty-bound to 
re-evaluate the sentence, counsel should make 
certain that the record reflects as many facts as 
possible regarding extenuation and mitigation. 
Only then can the board make an intelligent and 
informed determination of an appropriate sen- 
tence. Not only should the accused testify 
during the sentence proceedings, but wherever 
possible his testimony should be bolstered by 
other independent evidence. For instance, if 
the accused has submitted a request for a hard- 
ship discharge, his application or a copy thereof 
should be introduced or stipulated into evidence. 
If the accused pleads guilty pursuant to a Pre- 
trial Agreement, just because the convening 
authority has agreed to specific sentence, does 
not relieve counsel from vigorously represent- 
ing the accused in the sentence proceedings. If 
the accused desires restoration to duty that fact 
should be stated clearly in the trial record. 
However, if he does not desire restoration, a 
plea to that effect—in hopes of securing a more 
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lenient sentence—should be avoided. But 
counsel has a sworn obligation to represent the 
best interests of the accused, and the best in- 
terests of the accused demand a determined ef- 
fort on the part of counsel to dissuade the 
accused from attempting to avoid his obliga- 
tions to his country by the deceptive simplicity 
of a punitive discharge. If the accused has any 
ambition or ability at all, sooner or later the 
punitive discharge will bar his progress. Too 
many accused—often immature in years and 
thinking—take what they believe to be the 
“easy way out.” This is tragic. It is the duty, 
therefore, of the officers representing these ac- 
cused to make every effort to persuade them that 
this is a degrading and unprofitable course to 
follow; and, as a practical matter, a punitive 
discharge might bar them from schools, from 
Government service, from certain licensed busi- 
nesses, from the professions, and from employ- 
ment with most corporations. 


There is some law in the punishment field which 
may be helpful. To the extent permitted by 
pertinent regulations, those in charge of prison 
stockades and brigs may punish administra- 
tively. (The imposition of this punishment will 
not prevent subsequent trial unless the derelic- 
tion involved was of a minor nature.**) To per- 
mit greater punishment, matters in aggravation 
must be pleaded (apprehension in desertion; 
personal injury in drunken driving). Evidence 
in extenuation and mitigation may be rebutted 
by relevant matters.“ Both counsel have a right 
to argue the quantum of the punishment, based 
upon evidence introduced and so long as the 
comments do not go beyond fair comment.“ 


46. U.S. v. Vaughan, 3 USCMA 121, 11 CMR 121. 
47, U.S. v. Blau, 5 USCMA 232, 17 CMR 272, 
48. U.S. v. Olson, 7 USCMA 242, 22 CMR 32, 








The attention of the court should not be directed 
toward departmental policy matters; such as, 
the undesirability of retaining thieves in the 
service; that if the confinement exceeds 6 


months the accused must be given a punitive > 
discharge; ° or any other “policy” which has a f 


tendency to restrict the untrammeled discretion 
of the court members in any given situation. 
Confinement on bread and water can only be 
assessed against shipboard personnel and cannot 
extend past three consecutive days."* Boards of 
Review may not commute or suspend a sen- 
tence. But see U.S. v. Estill (9 USCMA 458, 
26 CMR 238), wherein a majority of the Court 
of Military Appeals held a board of review may 
reduce a suspended bad conduct discharge from 
12 to 6 months. 


CONCLUSION 


In summary, this article has touched, and then 

only lightly, on the highlights of some of the 

matters which boards of review are required to 

consider. When one is made aware of the fact 

that each board considers approximately one 

hundred cases a month, the extent of the review 

can be fully appreciated. However, this much 

is certain, the purpose of the boards of review 

is to see that the Code is fairly administered, 

with the result that military justice and the 

services primary mission of guarding our nation 

will be enhanced. 

49. U.S. v. Fowle, 7 USCMA 349, 22 CMR 139. 

50. U.S. v. Valadore, 11 USCMA 301. 

51. U.S. v. Wappler, 2 USCMA 393, 9 CMR 23. 

52. U.S. v. Goodwin, 5 USCMA 647, 18 CMR 271; U.S. v. Stene, 7 
USCMA 277, 22 CMR 67. 

53. For a very excellent guide on appellate practice before boards 
of review and the United States Court of Military Appeals see 


Feld, A Manual of Courts-martial Practice and Appeal. (New 
York, Oceana Publication, 1957.) 
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Pendleton, Calif. 

CDR Joseph B. McDevitt, USN, from NavWarCol, 
Newport, R.I. to Joint Staff, Joint Chiefs of Staff, 
Washington, D.C. 

CDR Robert F. Milota, USN, from NavBase, Newport 
to Staff, CO, NavActs, Port Lyautey, JAG NavDept 
(Temp. duty). 


JAG JOURNAL 


CDR John A. Montgomery, Jr., USN, from NavSta, 
Sangley Point, Luzon, Phil. to Staff, ComTwelve. 

LT Coleman E. Myers, USN, from CHINFO, Navy Dept. 
to Chief of Legislative Liaison, Navy Dept. Washing- 
ton, D.C. 

LT Robert B. Newton, USN, from USS AGILE (MSO- 
421) to CO, NavJusticeScol, Newport, R.I. (under 
inst.) 

LTJG Morton L. Susman, USNR, from NavJusticeScol 
to Staff, CO, NAS, Pensacola, Fla. 

LTJG Robert C. Watson, USNR, from NavJusticeCol 
(under inst.) to Staff, CO NAVSTA Newport. 

LTJG Walton P. Bondies, Jr., USNR, from NavJustice- 
Scol (under inst.) to Staff, Chief, Naval Air Ad- 
vanced Training, NAS, Corpus Christi. 

LTJG Martin Drobac, Jr.,. USNR, from NavJustice- 
Scol (under inst.) to Staff, JAG, West Coast, San 
Bruno. 








































. the 


ds 6 


‘itive F 


1aS a 
etion 
tion, 
ly be 
innot 
ds of 

sen- 
458, 
ourt 


from 


then 
f the 
ed to 
. fact 
r one 
‘view 
much 
‘view 
ered, 
1 the 
ation 


jtene, 7 


boards 
cals see 
(New 


avSta, 
e. 
Dept. 
shing- 
MSO- 
under 


ceScol 
iceCol 


istice- 
r Ad- 


astice- 
» San 








LEGAL ASSISTANCE NOTES 


BEING TRANSFERRED 


EVERY 2 or 3 years the trauma of packing up every- 
thing and moving to another station faces the average 
serviceman. There are many and varied problems con- 
nected with continually moving, only one of which is the 
packing and shipping of your household effects. As 
most everyone knows, the Government will arrange for 
transportation of your household goods if you are a 
third-class petty officer, with over 4 years’ service, and 
above. This may be done in a number of ways depend- 
ing on the type of shipment and where you are going, 
but probably the most common situation is movement 
within the continental United States by motor van. 
This, of course, is the case where the packers come to 
your house, go through it like a tornado, stuff every- 
thing into boxes of excelsior and old newspapers, even- 
tually cram all your family. heirlooms into a huge moving 
van and drive off with them—either directly to your new 
address or to a warehouse for transshipment. Even 
though you have moved many times, this is always a 
rather depressing and frightening experience. 

Shipment of household effects is under the cognizance 
of the Bureau of Supplies and Accounts, and all infor- 
mation in relation to a move can be obtained from your 
nearest Household Goods Shipping Office. They will 
probably also give you a copy of NAVSANDA Publica- 
tion 260, which is a very comprehensive pamphlet on 
shipment information. There are a few angles, however, 
particularly in connection with van shipment, which 
might be explored very briefly here. 


SHIPMENT IS normally made on a contract between 
the Navy and a private firm or carrier. You as the 
serviceman are the beneficiary of this contract, but your 
exact legal status is not too important because of the 
nature of the contract and the remedies available to you. 
Probably the most important thing is that you determine 
from your shipping office just exactly what services are 
supposed to be performed by both you and the movers 
at your old and new address and assure yourself that 
these services are performed in at least a satisfactory 
maner. One thing to remember is that no one is going 
to treat your possessions with the same tender, loving 
care that you would yourself. Navy contract carriers 
are supposed to be reputable, professional packers and 
movers. The best that you can usually expect, however, 
is that they will exercise reasonable care and considera- 
tion. If a disagreement should arise which cannot be 
resolved amicably, contact the shipping office, do not 
have a big fight with packers or movers themselves. 
In the first place, the shipping office is experienced in 
dealing with matters of that kind and in the second 
place, the men doing the work are only employees of the 
company and probably not endowed with much power 
to make decisions. Along this line, your move will 
usually be more pleasant if you bend over backwards to 


cooperate with and be pleasant to the workers. Gen- 
erally speaking, consideration on your part will result 
in consideration on their part, while the opposite is 
equally true. Unless you know something is going 
wrong, it is normally best not to tell them how to run 
their business. When the packing is done and inventory 
prepared, check carefully to be sure you agree with the 
inventory, both as to amount and condition of furniture. 
Take your time because once you have signed, you have 
agreed to the accuracy of both amount and condition. 


You LOSE contact after the movers cart your be- 
longings off, and usually have no further word until 
the goods are delivered to your new address, either 
directly or after storage. One thought in passing here— 
if it is at all possible to arrange to have your goods 
picked up and delivered by the same people without re- 
moval from the van, it is well worth all the advance 
planning you have to make. Movers are only human, 
and the more times your goods are handled the more 
chance of loss or damage. It is also immeasurably 
easier to pin down liability for loss or damage if only 
one carrier has handled the shipment. 

You should be ready and waiting to receive your ship- 
ment when it arrives, and you should check items as 
carefully as possible while the unpacking is going on. 
Damage or loss that you can discover while the driver 
is still at your house is much more readily provable. 
Even though you have considerable loss or damage, you 
should sign the bill of lading or receipt for your goods, 
but only after noting on the back all discrepencies you 
can determine. It is usually of no benefit to argue with 
the driver. If you have complaints, take them up with 
your Household Goods Shipping Office, who will in turn 
take it up with the carrier. 


UnpEr CURRENT instructions you need not wait 
for a settlement from the carrier before filing claim 
against the Government under the Personnel Claims Act. 
You many file the two claims simultaneously asking for 
the full amount of your loss or damage. The carrier 
is usually limited by contract to paying 30 cents per 
pound on motor van shipments for loss or damage. The 
Government may pay claims up to $6,500. It is sug- 
gested that claims be filed promptly since they may 
take a couple of months to settle. Your Household 
Goods Shipping Office can furnish you forms and in- 
structions. When the Government pays your claim, it 
takes over your claim against the carrier or an insurer. 
You can only collect once. One thing to remember on 
the matter of claims is that you may not receive re- 
imbursement in the amount of what an article is in- 


(Continued on page 16) 
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COMP GEN DECISIONS (Continued from page 11) 


States. In making such determinations the Comptroller 
General had occasion to deal with the cases of Army 
ROTC instructors and Naval Reserve interns who had 
received the payments in return for the performance 
of their regularly assigned duties.” (MS Comp. Gen. 
B-108756, 26 March 1952; 29 Comp. Gen. 163.) 

It is worthy of note that in the governing statute and 
in the decision of the Comptroller General the prohibi- 
tions against the acceptance of such payments have been 
limited to those cases where the payments are considered 
as compensation for duties performed as part of the 
service required of the persons concerned as officers and 
employees of the Government. Accordingly it is con- 
sidered that payments tendered to both enlisted and 
officer staff members of NROTC units for duties which 
are performed in addition to and apart from their mili- 
tary duties, and which tasks in no way interfere with 
the performance of their assigned naval duties, may be 
legally accepted by such members. 


MILITARY PERSONNEL—Quarters allowance—Dependents—Chil- 
dre Divorce port determination. 


@By decree of divorce the custody of three minor chil- 
dren was placed in the father, an officer of the uniformed 
services. However, by mutual agreement of the parents, 
the children remained with the mother and she was solely 
responsible for their support. The officer may not be 
regarded as having dependents within the meaning of 
section 102 (G) of the Career Compensation Act of 1949, 
87 U. S. C. 231 (G), for entitlement to increased basic 
allowance for quarters. There was no showing of con- 
tributions for the support of the children. CompGen 
Decision B-136010, 1 August 1958. 


MILITARY PERSONNEL—Effective date of retirement—Armed Forces 
Salary Increase Act 


@ An Army officer was issued retirement orders pur- 
porting to take effect on May 31, 1958. The Uniform 
Retirement Date Act of 1930, 5 USC 47A, precludes 
placement on the retired list prior to June 1, 1958. 
Therefore, this officer is regarded as continuing in an 
active-duty status through May 31, 1958, and as being 
retired on June 1, 1958, the effective date of the Armed 
Forces Salary Increase Act of May 20, 1958. There- 
fore, his retired pay is computed under section 4 (B) 
of the Act, applicable to members retired on June 1, 
1958, rather than under section 7 (B), applicable to 
members retired on the day before the effective date of 
the Salary Increase Act. CompGen Decision B-136878, 
August 28, 1958. 





MILITARY PERSONNEL—Active duty pay—Reservists injured 
duty—aAbility to perform civilian duties after hospitalization 


@ A Naval Reserve officer was injured while performir 
training duty. Asa result of this injury he was disabl 
for a period extending far beyond the time for wh 
he had been ordered to perform active duty for training, 
The Comptroller General held that under the pro 
sions of 10 USC 6148 (a), this Reserve officer wa 
entitled to active duty pay and allowances for the pe 
during which he continued to be disabled for “norm 
civilian pursuits”. It was further held, however, th 
he could not be regarded as being disabled for norm 
civilian pursuits for pay and allowance purposes a 
the date on which he returned to his former civi 
occupation on a full-time basis and without any sv 
stantial impairment of his ability to perform the duti 
of such occupation. This was true even though 
officer had continued to receive partial disability pa 
ments from the Bureau of Employees Compensatic 
subsequent to his full-time return to his civilian o 
pation. CompGen Decision B—128984, September 4, 195 


MILITARY PERSONNEL—Pay—Additional—Proficiency Rates. 


@Section 209 of the Career Compensation Act of 19 
87 USC 240 (A) (2) confers upon the Secretaries of th 
military departments broad and flexible authority 
establish both the number of proficiency pay rates bas 
on special military skill and the amount of the ra 
subject to a certain maximum. However, the statut 
does not authorize the payment of a “transitional pre 
ficiency pay” which would not be based solely on pro 
ficiency and skill but would be in the nature of saved p 
for members who, on promotion, fail to receive a net pa! 
increase because of the receipt of a proficiency rate i 
their former grade. CompGen Decision B-—136856, 
August 1958. 


MILITARY PERSONNEL—Retired pay—Retention after qualification 
for retired pay—Service credits—Computation purposes 


@ In this case, the question concerned active service 
performed by members of the uniformed services who 
were retained in the service after meeting the eligibility: 
requirements for retired pay under Title III of the 
Army and Air Force Vitalization and Retirement 
Equilization Act of 1948. Held: such active service 
is creditable for service purposes as well as for inclusion 
for basic pay purposes in the computation of retired pay 
under 10 USC 676. CompGen Decision BX136124, 
August 26, 1958. 
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trinsically worth to you, nor will you always receive 


(Continued from page 15) 


actual replacement value. There is an ugly little item 
called depreciation which has to be figured in. If a 
4-year-old TV picture tube is broken, for instance, you 
will only receive reimbursement for a 4-year-old tube. 
You will not receive the price of a new tube even though 
the old one was working perfectly before it was packed. 

One final thought—if you have items of special value 
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to you such as heirlooms, collections of various sorts, 
etc., if you can possibly arrange to carry them with 
you, you may save a lot of worry and unhappiness. 

Space here does not permit a discussion of extra 
transit insurance. The only thing to remember is that 
the Personnel Claims Act provides what amounts to an 
“all risk” insurance policy. If the carrier or anyone 
else suggests you obtain extra insurance, discuss this 
with the household goods shipping office or a legal as 
sistance officer before making a decision. 
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